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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2011-18221
Plaintiff,
ORDER DENYING MOTION FOR
CREDIT FOR TIME SERVED

vs.
PHILIP RAYMOND CHURCH,
Defendant.

On April 10, 2012, Philip Church received a ten-year prison sentence for
conspiracy to commit grand theft by extortion, but jurisdiction was retained under
I.C. § 19-2601(4) while he participated in rider programming in the custody of the
Idaho Department of Correction. Church was put on probation after the rider
programming, but he didn't succeed. On three separate occasions, he was found to
have violated the conditions of probation. The first time, his probation was revoked
and reinstated, giving him a second chance. The second time, his probation was
revoked and he was ordered to participate in rider programming again, after which
he received a third chance. Finally, the third time, on November 1, 2019, his
probation was revoked and his sentence was ordered into execution. The final
revocation order awarded him 860 days of credit for time served.
On December 30, 2020, Church filed a motion asking the Court to revisit its
calculation of credit for time served and award him an additional 2230 days, for a
total of 3090 days. The motion is timely because "[a] motion to correct a court's
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computation of credit for time served ... may be made at any time." I.C.R. 35(c).
When presented with a motion like this one, the trial court has the duty "to
determine the accurate credit for time served as reflected by the record and award
that time accordingly." State u. Moore, 156 Idaho 17, 21, 319 P.3d 501, 505 (Ct.
App. 2014). That duty extends to withdrawing erroneously granted credit for time
served. State u. Mace, 157 Idaho 885, 887, 341 P.3d 602, 604 (Ct. App. 2015)
('When credit [for time served] has been erroneously granted, courts may withdraw
the credit to correct the sentence."). So, filing a motion like this one carries the risk
that the trial court, in double-checking its count, will determine that the defendant
has received too much, not too little, and withdraw the excess. That's the outcome
here, though the reduction in credit for time served is slight.
Part of the disparity between Church's count of his credit for time served and
the Court's count is explained by his request for credit for the time he has served
after his prison sentence was ordered into execution on November 1, 2019. The
Court has no responsibility, however, for awarding that time. Awarding it is the
Idaho Department of Correction's job. Its awards are challengeable only in habeas
litigation, Mickelsen u. Idaho State Corr. Inst., 131 Idaho 352, 355, 955 P.2d 1131,
1134 (Ct. App. 1998), not in the underlying criminal case. For that reason, the
Court declines to award credit for time served after November 1, 2019.
The rest of the disparity between Church's count and the Court's count is
explained by Church's request for credit for time served for the periods he was out
of custody on probation. No credit is due for those periods. See LC. § 19-2603 ("The
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time [a probationer] shall have been at large under such suspended sentence shall
not be counted as a part of the term of his sentence."). For that reason, the Court
also declines to award credit for time served for the periods Church was out of
custody on probation.
As already noted, the Court had awarded Church 860 days of credit for time
served as of November 1, 2019. After double-checking its count because of Church's
motion, the Court determines that the correct count as of that date is four days
lower: 856 days. These 856 days comprise the following periods: (i) 387 days from
Church's initial arrest on November 14, 2011, through December 4, 2012, when he
was released on probation after a rider; (ii) three days of discretionary jail time
imposed by his probation officer from February 23-25, 2013; (iii) another three days
of discretionary jail time from January 31, 2015, through February 2, 2015; (iv) 127
days from May 5, 2015, when he was served with a warrant accusing him of
probation violations, through September 8, 2015, when he was released after
serving the jail time ordered as a condition of reinstatement on probation; (v) 302
days from September 19, 2016, when he was served with a second warrant accusing
him of probation violations, through July 17, 2017, when he was released on
probation after a second rider; and (vi) 34 days from September 19, 2019, when he
was served with a third warrant accusing him of probation violations, through
November 1, 2019, when his prison sentence was ordered into execution. So,
Church's earlier award is reduced by four days to 856 days.
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Accordingly,
IT IS ORDERED that Church's motion for credit for time served is denied.
IT IS FURTHER ORDERED that Church's credit for time served as of
November 1, 2019, is reduced from 860 days to 856 days.

b
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.&c.ett .,,.., """""'"""

ason D. Scott
DISTRICT JUDGE

ORDER DENYING MOTION FOR CREDIT FOR TIME SERVED - 4

CERTIFICATE OF SERVICE
I certify that on January l l, 2021

, I served a copy of this document as follows:

Ada County Prosecutor
acpocourtdocs@adacoun ty .id. gov
Ada County Public Defender
pu blic.defender@adacoun ty .id. gov

IDAHO DEPARTMENT OF CORRECTION
centralrecords@idoc.idaho.gov

PHIL McGRANE
Clerk of the District Court
Signed · 1/ 11 12021 04 :00 PM

By: __!_o/rt~,_d~•-~J~~K.--~LU~l&Otl!IN___
Deputy Court Clerk
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Filed: 01/26/2021 09:20:43
Fourth Judicial District, Ada County
Phil McGrane, Clerk of the Court
By: Deputy Clerk - Parpart, Melissa

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
STATE OF IDAHO,
Case No. CR-FE-2011-182 21
Plaintiff,
ORDER DENYING MOTION TO
RECONSIDER

vs.
PHILIP RAYMOND CHURCH,
Defendant.

On January 11, 2021, the Court issued an order denying Philip Church's
motion for additional credit for time served. The order details the Court's
calculation of the credit for time served to which Church is entitled. It also explains
that the law doesn't entitle him to credit for time served for the periods he was out
of custody on probation. See I.C. § 19-2603 ("The time [a probationer] shall have
been at large under such suspended sentence shall not be counted as a part of the
term of his sentence."). Not convinced of that conclusion, Church filed a motion to
reconsider, contending again that section 19-2603 entitles him to credit for time
served for those periods, which sometimes are called "street time." But he misreads
section 19-2603. It doesn't entitle probationers to credit for time served for street
time. State v. Stevenson, 157 Idaho 798, 802, 339 P.3d 1202, 1206 (Ct. App. 2014)
("Since credit is awarded only for periods of incarceration, and Stevenson was not
incarcerated, he is not entitled to credit for the time during which his sentence was
suspended and he was on probation."). So, the motion to reconsider is denied.
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Along with the motion to reconsider, Church filed a motion to discharge his
public defender, freeing him to pursue this credit-for-time-served argument on his
own behalf. That motion is granted.
Accordingly,
IT IS ORDERED that Church's motion to reconsider is denied.
IT IS FURTHER ORDERED that Church's motion to discharge the public
defender is granted. The public defender has no further obligation to represent
Church in connection with this case.

~co'!•~
DISTRICT JUDGE
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1/26/2021 9:09:54 AM

CERTIFICATE OF SERVICE
I certify that on January 26 , 2021 , I served a copy of this document as follows:
Ada County Prosecutor
acpocourtdocs@a dacounty.id.gov
Ada County Public Defender
public.defender@ adacounty.id.gov
Philip Raymond Church
7121 San Fernando
Boise, ID 83701
Idaho Department Of Correction
centralrecords@idoc.idaho.gov

PHIL McGRANE
Clerk of the District Court
1/26/2021 9 :21 :07 AM

By:

_o/lt{...Lf....\~••~-~,....:.,.°t,~-1c....,~:JM~lfMM.lJL.__
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Idaho Statutes

TITLE 19
CRIMINAL PROCEDURE
CHAPTER 26
SUSPENSION OF JUDGMENT AND SENTENCE AND PAROLE OFFENDERS
19-2 603.
PRONOUNCEMENT AND EXECUTION OF JUDGMENT AFTER VIOLATION OF
PROBATION. When the court finds that the defendant has violated the terms
and conditions of probation , it may , if judgment has been withheld,
pronounce any judgment which it could originally have pronounced, or, if
judgment was originally pronounced but suspended, revoke probation . The
time such person shall have been at large under such suspended sentence
shall not be counted as a part of the term of his sentence . The defendant
shall receive credit for time served from the date of service of a bench
warrant issued by the court after a finding of probable cause to believe
the defendant has violated a condition of probation , for any time served
following an arrest of the defendant pursuant to section 20 - 227 , Idaho
Code , and for any time served as a condition of probation under the
withheld judgment or suspended sentence .
History:
[(19 - 2603) 1915, ch . 104 , part of sec . 1, p . 245; reen . C . L. , sec .
8001 ; C . S . , sec . 9 0 4 5 ; I . C . A . , sec . 19 - 2 5 0 5; am . 2015 , ch . 9 9 , sec . 2 , p.
24 0 . ]
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Question
Did the District Court of the Fourth Judicial District of the State of Idaho in and for
The County of Ada error when they fail to grant the Defendant time served in
according to Idaho Legislation Idaho Statute section 19- 2603 (Pronouncement and
execution of Judgment After Violation of Probation).

Statement of Case:
A bench warrant was issued by the District Court of the Fourth Judicial District of the State of
Idaho in and for the County of Ada on May 16, 2019 to have the Defendant-Appellate Arrested
for a Probation Violation.
On September 30, 2019 The Defendant-appellate was arrested and video arraigned on the bench
warrant for his alleged probation violation on the charge of "Theft by any Common Law
Larceny, Extortion or receiving stolen Goods, etc ... "
On November 01 , 2019 The Honorable court sentenced the Defendant, Philip Raymond Church
to a maximum of 10 years which included the first three and one-half (3.5) years of which is
fixed and the remaining six and one-half (6.5) years which is indeterminate and granting the
Defendant ONLY 860 days ' credit for time served out on a conviction that was originally from
November 14, 2011 and has been on probation since and have served some incarceration time as
well.
The District Court of the Fourth Judicial District of the State ofldaho in and for The County of
Ada Took all the time that was previously served by the defendant-appellant and gave him only
860 days' credit for time serve at sentencing on November 1, 2019 which was incorrect in
accordance to Idaho Legislation Statute Idaho code 19-2603.

Idaho Legislation Statue (The Law)
Idaho Code section 19-2603 (Pronouncement and Execution of Judgment After Violation of
Probation)
The Defendant shall receive credit for time served from the date of service of a bench warrant
issued by the court after a finding of probable cause to believe the defendant has violated a
condition of probation, for any time served following an arrest of the defendant pursuant to
section 20-227, Idaho Code, and for any time served as a condition of 12robation under the
withheld judgment or suspended sentence.
According to the Statute's Express Language, Probationers are entitled to credit for time served:
1.

Following service of a bench warrant for an alleged probation violation

2.

Following an arrest on an agent's warrant for an alleged probation violation

3.

Time served as a condition of probation. Probationers are also entitled to credit for time

served [* 4] under the functional equivalent of a bench warrant, Kesling, 15 5 Idaho at 677-78, 315 P. 3d at 865-66
State v. Johnston, 2020 Ida. App Unpub. Lexis 158, Defendant received credit for time serve
while on probation when his probation was revoked

Time Calculation while on Probation and Incarcerated
which the Defendant is Entitled to:
November 14. 2011 -December 05, 2012 12 months 21 days Incarcerated
December 05, 2012 -March 20, 2015

25 months 18 days Probation

May 06. 2015 -July 10,2015

64 days Incarcerated

July 10, 2015 -August 30, 2016
September 19, 2016 - July 17, 2017
July 17, 2017 -May 16, 2019
September 31, 2019 - December 22, 2020

13 months 20 days on Probation
9 months 27 days Incarcerated
21 months and 29 Probation
14 months 21 days Incarcerated

A Grand total of 8 years 5 months 20 days total on the
underline conviction/sentence (3,090 days)
Once the bench warrant was issued to the time of the Defendant-Appellate arrest
there are no days for time serve added.

In Conclusion:
The District Court of the Fourth Judicial District of the State ofldaho in and for The County of
Ada Error when they fail to grant the Defendant-Appellate time served while on Probation and
while he was incarcerated on the Conviction of"Theft by any Common Law Larceny, Extortion
or receiving stolen Goods, etc ... "
The Defendant, Philip Raymond Church is entitled to received credit for time he has served
while he was incarcerated (1,228 days) and credit for all time he served while on Probation
(1,862 days) in according to the Idaho Legislation Statute's Idaho Code section 19 -2603.
The Defendant, Philip Raymond Church Hopes and Prays that the Honorable Idaho Court of
Appeals Grants Him Credit for all the time he has served on the conviction of "Theft by any
Common Law Larceny, Extortion or receiving stolen Goods, etc ... " as Idaho Legislation Statute
Idaho Code section 19-2603 (Pronouncement and Execution of Judgment After Violation of
Probation) entitles him to them. Respectfully dated this 22nd day of April 2021.

Signed

Philip Raymond Church

Dated

